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PROVISIONS FOR PAYMENT OF DISABILITY 
BENEFITS 


A policy providing for the payment of weekly $10.00 
disability benefits, with recovery for any single disability 
restricted to thirteen weeks, was held not to be ambiguous in 
Whitney v. Travelers Insurance Company ({ 500,880), a de- 
cision of the IIlinois Appellate Court, First District. There 
was held to be no merit to the insured’s contention that he 
was entitled to greater benefits because the policy did not 
expressly preclude their recovery. 


Statement of Facts 


The plaintiff purchased a certificate of insurance, which 
provided for the payment of certain indemnities in the event 
of sickness or accident. On May 29, 1934, he became totally 

and permanently disabled by pulmonary tuberculosis. On 
Please Route to: April 9, 1937, he filed his statement of claim, based on the cer- 
tificate of insurance. He claimed accrued disability indemnities 
from the date of his disability to the date of filing suit, giving 
credit to the insurer for the sum of $130.00, which he had 
received. The insurer claimed that the payment of $130.00 
fully discharged its obligations under the certificate. 


Provision of Policy 


The disagreement of the parties arose from their conten- 
tions as to the meaning of the following clause of the policy: 
“In the sum of Ten Dollars ($10.00) a week for the period of 
disability commencing during the continuance of said policy 
while the Employee is insured thereunder, during which he 
shall be — and continuously disabled and prevented by 
bodily disease from performing any and every duty pertaining 
to any occupation, but no indemnity shall be paid for the first 
week, or for more than thirteen consecutive weeks, of such 
disability, or for disability resulting from any disease for which 
he is not treated by a physician, nor shall more than thirteen 
weeks indemnity be paid in any event to an Employee during 
any twelve consecutive months for disability suffered after 
his sixtieth birthday.” 


Contentions of the Parties 


The plaintiff insisted that under the quoted language he 
is entitled to receive indemnities for the duration of his total 
disability. He urged that the indemnity payments were not 
limited to a maximum of thirteen consecutive weeks. The in- 
sured conceded that the law of Illinois is that an ambiguous 
insurance contract is to be construed most strongly against the 
insurer, but pointed out that the rule applies only in cases 
where reasonably intelligent men will honestly differ as to the 
meaning of the language used. 


Conclusions of the Court 


The court agreed with the views of the insurer as to the 
meaning of the contract, holding the language not to be 
ambiguous. It was held that the certificate definitely limits 
the plaintiff to the recovery of indemnification for not more 
than thirteen weeks for a single disability. 
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% NEGLIGENCE 
(Other than Automobile) 


Municipally Owned Miniature Railroad—A municipality was 
liable for the negligent operation of a miniature railroad 
located in a park, because the ownership and operation of 
such a transportation facility constitute a proprietary func- 
tion and the city is liable for negligence in the discharge 
of such a function. (Matthews v. City of Detroit, Mich. 
Supreme Ct.).. .§ 400,996. 


Washing Machine.—Petitioner, a minor, sought to recover 
damages for personal injuries sustained, while a visitor at 
defendant’s exhibit booth at a fair, when he caught his 
hand in a revolving wringer. The trial court properly over- 
ruled defendant’s demurrer to the petition, as it was a 
question for the jury to determine whether, under the cir- 
cumstances set forth in the petition, the machine was of 
such a character that defendant, in the exercise of ordinary 
diligence, should not have maintained it at the place and 
in the manner alleged. (Sterchi Bros. Stores Inc. v. Pod- 
houser, Ga. Ct. App.). . .{ 400,972. 


Child’s Fall in Ditch—A municipality was not liable for a 
child’s fall into a ditch next to a pedestrian’s walk and paved 
surface when persons using the street in the ordinary man- 
ner could not be expected to encounter any danger. (City 


of Knoxville v. Suffridge, Tenn. Ct. App.).. .{ 400,977. 


Hole in Sidewalk.——The New York rule governing actions 
brought to recover for injuries received from stepping in 
holes in sidewalks requires the injured party to prove that 
the hole was more than five inches deep unless it was so 
shaped that force would be required to extricate a foot 
caught therein. (Ray v. City of New York, U. S.C. C.A,, 
2nd C.)... 400,988. 


Fall on Defective Porch.—Notice to a landlord of a fall by a 
person other than plaintiff on account of defective sills in 
a porch was sufficient to put him on inquiry as to all the 
sills. (Clark v. Rudisell, Tenn. Ct. App.)...{ 400,976. 


Fall on Stairs in Theatre.—When plaintiff fell at a landing in 
a theatre where there was a light bulb that was not burning, 
she was contributorily negligent as she was aware of the 
situation. (Harmon v. Bluff City Amusement Co., Tenn. 
Supreme Ct.).. . J 400,978. 


Street Car Passenger Injured.—Plaintiff sustained personal in- 
juries as the result of a fall which she alleged was sustained 
by reason of the sudden and violent jerking forward of 
defendants’ street car, after the motorman had opened the 
door to allow plaintiff to alight. It was error for the trial 
court to allow defendants’ motion for judgment notwith- 
standing the verdict, as the verdict was not against the 
weight of the evidence and plaintiff’s evidence, if true, was 
sufficient for the submission of the case to the jury. (Russell 
v. Richardson, Ill. App. Ct.) . . .§ 401,000. 


Defective Porch.—Petitioner sustained personal injuries when 
she walked across the back porch of a house owned by 
defendant and one of the porch floor boards broke. Her 
right foot and leg went down between the broken and 
splintered ends of the board. It did not appear from the 
evidence that the failure of defendant to repair the defective 
condition in the porch, or to discover the alleged defective 
condition was negligence, and therefore the petition failed 
to set out a cause of action. (Burke v. Sams, Ga. Ct. App.) 

q 400,973. 


Notice of Condition of Sidewalk.—Plaintiffs brought an action 
to recover damages for injuries sustained by wife plaintiff, 
as the result of falling on an icy sidewalk in defendant city. 
Since plaintiffs failed to prove either actual or constructive 
notice of the condition that caused the injury, it was error 
for the trial court to deny the motion of defendant for 
judgment n. o. v. (Taylor v. City of Philadelphia, Pa. 
Superior Ct.)...] 400,985; (Neistadt v. City of Philadelphia, 
Pa. Superior Ct.).. .J 400,986. 


Man Struck by Freight Train.—It was a jury question whether 
the engineer of a freight train used care to avoid striking 
a man walking on the road bed who was deaf and did noth- 
ing to indicate he was aware of the train. (Moore v. Kurn 
U.S.C. C. A., 10th C.).. .] 400,974. 


Independent Contractor.—The employer of an independent 
contractor is subject to the same liability for injuries caused 
by the negligence of the contractor pursuant to the orders 
to proceed with the work given by the employer, as though 
the negligence were that of the employer himself. (Weldon v, 
Steiner, Pa. Superior Ct.).. .] 400,981. 


Spectator Injured.—Plaintiff was injured while attending a 
wrestling match produced by defendants, when the stand 
on which he was sitting collapsed. The trial court properly 
denied defendants’ motion for a directed verdict, as the 
evidence showed that the collapse of the stands was not 
occasioned by a latent defect and that proper inspection 
would have revealed the insecurity of the stirrups that was 
the cause of the accident. (Lawson v. Clawson, Md. Ct. 
App.).. .§ 401,001. 


Sidewalk Ramp.—Plaintiff sued defendant city to recover 
damages for personal injuries sustained as the result of a 
sidewalk accident, wherein she stumbled and fell upon a 
ramp erected by a storekeeper at the store door step. The 
trial court properly overruled defendant’s motion for a 
peremptory instruction as there was sufficient evidence to 
show that the cause of plaintiff’s injuries was the runway 
obstruction upon the sidewalk, wrongfully permitted by the 
city. (City of Paducah v. Brunnhoper, Ky. Ct. App.) 

1 400,983. 


Product Liability —Plaintiff brought an action to recover 
damages for injuries sustained as the result of drinking a 
beverage of defendant’s manufacture that contained a fly. 
The evidence showed that plaintiff was suffering from 
amoebic dysentery although it was not shown that the dis- 
ease was caused by drinking the beverage containing the 
fly. On appeal, the judgment for plaintiff was modified, 
as the trial court’s instructions permitted the jury to award 
compensation for all the injury and suffering which plaintiff 
sustained, whether caused by drinking the beverage or not. 
(Coca-Cola Bottling Co. of Southeast Ark. v. Bell, Ark. 
Supreme Ct.)...{ 400,970. 


Municipality’s Liability —Plaintiff, a minor, was injured while 
playing in a public square in defendant city when she 
attempted to jump from the concrete post of a partly 
demolished park bench. The trial court properly entered 
judgment for plaintiff, as the object was not safe in itself, 
and was in such a condition that defendant city might 
anticipate danger from its use by children. (Bonczek v. 
City of Philadelphia, Pa. Superior Ct.).. .{ 400,982. 


Power Company’s Liability.—Plaintiff sued for damages for 
the burning of his residence, alleged to have been caused 
by defective wiring. It was the duty of defendant power 
company to exercise ordinary care in the construction of 
its service lines, to see that they were installed in a reason- 
ably safe manner, and to make inspections at all reasonable 
times. (Arkansas Power & Light Co. v. Bollen, Ark. Su- 
preme Ct.).. .{ 400,997. 


Owner’s Liability. —The infant plaintiff was injured while play- 
ing on an iron flower urn in the front yard of defendants 
premises. The minor’s grandfather instructed plaintiff to 
play in the yard where the urn was situated while prospective 
tenants were being shown through the house. On appeal 
judgment dismissing the complaint at the close of plaintiffs 
case was afirmed. (Horowitz v. Home Title Ins. Co., N 
App. Div.).. .| 400,994. 


Fire.—The fire chief of defendant city set fire to a building 
that was a menace, pursuant to an order of the city counct, 
and as a result of inadequate precautions it spread to the 
building owned by plaintiff. The defendant city, though 
performing a governmental act, was not immune from 
liability for damages, since the conduct of the fire chie 
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constituted active wrongdoing and the result was to create 
a temporary nuisance for which the city was liable, the 
same as an individual. (Adams v. City of Toledo, Ore. 
Supreme Ct.).. .] 400,998. 


Tenant’s Employee Injured.—Plaintiff, an employee of a tenant 


in defendant’s building, after working hours returned to the 
premises to secure some money which a fellow-employee 
had left in his working clothes. The fireman took plaintiff 
and the fellow-employee to their loft and, finding the doors 
leading to the loft locked, they stepped out of a window 
onto an extension ladder. While plaintiff was on the ladder 
the cable supporting it broke, precipitating him to the street. 
In an action for damages for the injuries sustained, the 
court properly nonsuited plaintiff. (Levine v. Bowery Sav- 
ings Bank, N. Y. App. Div.). . . 400,993. 


Explosion.—Plaintiff, a minor, entered a garage where de- 


fendant, a road contractor, had a box of dynamite caps. 
Plaintiff took sixty-one of the caps and placed a fuse in 
the open end of one of them, which, as he tried to light it, 
exploded, throwing powder and pieces of metal violently 
into his face and body. Defendant’s primary negligence, 
which was a question for the jury, consisted in leaving the 
dynamite caps in a place where they were likely to fall into 
the hands of children. (Bridges v. Dahl, U. S. C. C. A,, 
6th C.).. . 400,969. 


Street Car Company’s Liability.—Plaintiff’s petition alleged 


that as she was proceeding up the steps leading to the plat- 
form of defendant’s street car, the operator of the car 
permitted other passengers on the car to rush into the 
entrance approach and to cause her to be thrown violently 
to the ground. The trial court properly held that defendant 
was not liable, as the presumption was that the alighting 
passengers would use due care and the complaint contained 
no allegation of unusual or extraordinary facts or circum- 
stances from which the operator should reasonably have 
anticipated otherwise. (Weeks v. Denver Tramway Corp., 
U.S.C. C. A., 10th C.). . . | 400,995. 


Negligence of Milk Wagon Driver—Where a milk wagon 


driver left his team unhitched and unattended in close 
proximity to playing children, such action constituted prima 
facie negligence. (Friel v. Supplee-Wills-Jones Milk Co., 
Pa. Superior Ct.).. . 400,980. 


Attractive Nuisance.—A city was not liable under the attractive 


nuisance theory for the death of a minor caused by burns 
received from a flare used on the city streets, where it was 
shown that the flare was not such an attraction with an 
inherent danger as to come within the class alleged. (Clark 
v. City of Bremerton, Wash. Supreme Ct.).. . 400,990. 


Assumed Risk.—Plaintiff sued for damages sustained by her 


because of the destruction of her house by fire, alleging 
negligence on the part of defendant in the construction and 
maintenance of its wires, charged with electricity, erected 
over and across the roof of her house. Defendant’s con- 
tention that the doctrine of assumed risk was applicable was 
without merit because there was no evidence that plaintiff 
had any knowledge of the danger incident to the construc- 
tion of the wires across her house. (Miss. Power & Light 
Co. v. Goosby, Miss. Supreme Ct.). . . f 400,967. 


Contributory Negligence.—Plaintiff brought an action to re- 


cover damages for injuries received when struck by defend- 
ant's locomotive. Plaintiff testified that he stopped near 
the railroad tracks and when he turned his back to watch 
the automobile traffic, he was struck by the engine and 
thrown to the ground. Under the circumstances the con- 
tributory negligence of plaintiff barred recovery. (Vasilios 
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v. Pennsylvania R. R. Co., Pa. Superior Ct.).. . 1 400,987. 


Scantling Breaking.—Plaintiff, a subcontractor for the electrical 


work on a building under construction, sustained injuries 
while at work when a scantling on which he was walking 
across a stairwell broke and he fell to the basement. Since 
it is a matter of common knowledge that an unnailed and 
unbraced scantling presents a hazardous means of crossing 
an open stairwell, plaintiff assumed the risk and was guilty 
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of contributory negligence as a matter of law, thus barring 
his recovery. (Dingman v. A. F. Mattock Co., Calif. Dist. 
Ct. App.) . . .] 400,971. 


Res Ipsa Loquitur.—In an action for injuries sustained as the 
result of the explosion of a beverage bottle in which the 
manufacturer of the bottle, the bottler of the beverage, and 
the retailer, were joined as parties defendant, the doctrine of 
res tpsa loquitur was inapplicable, as it is restricted in ap- 
plication to cases where the defendant had exclusive control 
of the thing which caused the injury. (Sanders v. Nehi 


Bottling Co., U. S. Dist. Ct., N. D. Tex.)... 400,975. 


Applicability of Doctrine of Res Ipsa Loquitur.—Deceased 
was seen carrying her purse and several merchandise 
bundles and as the door to defendant’s store swung to a 
closed position after deceased’s daughter entered, decedent 
fell in the entrance in front of the door. Since the accident 
might have resulted from one of several causes, for some 
of which defendant would not be liable, the doctrine of 
res ipsa loquitur was inapplicable. (Todd v. S. S. Kresge Co., 
Ill. App. Ct.) . . . | 400,984. 


Malpractice.—Plaintiff sued to recover damages for the wrong- 
ful death of her son which was alleged to have been caused 
by the negligent treatment given him by defendant clinic 
while he was undergoing treatment for injuries received as 
the result of an automobile accident. The jury’s verdict, 
in awarding plaintiff her out-of-pocket funeral expenses only 
and nothing for loss sustained by reason of her son’s death, 
would seem to indicate that the jury was not strongly 
impressed with the strength of her case, and this judgment 
was affirmed on appeal. (Nelson v. Columbia Clinic, Inc., 
Wash. Supreme Ct.).. .[ 400,999. 


Wrongful Death.—Plaintiff brought an action for the wrongful 
death of decedent, a boy of ten years, whose body was 
found submerged in a sediment several inches deep in an 
oil tank owned and operated by defendant company. The 
peremptory instruction for defendant was proper, as there 
was no evidence that would justify a finding that defendant 
either knew of, or had reason to anticipate, the constant 
or habitual presence of small boys on the top of its tanks. 
(Richards, Admr. v. Hope Construction and Refining Co., 
W. Va. Supreme Ct. App.).. . 400,968. 


Constructive Notice of Defective Step.—Plaintiff made out a 
prima facie case on the issue of defendant’s negligence when 
the evidence showed that a defective step had existed in 
defendant’s store for a space of time sufficient to charge 
the defendant with constructive notice thereof. (Swanson v. 
Kresge Co., Ill. App. Ct.) .. .] 400,991. 


Charge to Jury.—A new trial was ordered where the court did 
not properly instruct the jury that recovery should be per- 
mitted only to the extent that the injuries flowing from any 
prior infirmity were aggravated by the defendant’s negli- 
gence. (City of Beaumont v. Wiggins, Tex. Civ. App.)... 
{ 400,989. 


Instruction to Jury.—An instruction by the court as to the 
sudden emergency in which the plaintiff was placed at the 
time of his injury was not erroneous, when the instruction left 
the jury to find whether there was an emergency, and 
whether the plaintiff was guilty of contributory negligence. 
(Pollard, Receiver v. Balon, Ga. Ct. App.).. .f 401,002. 


Demurrer to the Evidence.—A demurrer to plaintiff’s evidence 
was properly overruled where the evidence was sufficient to 
take to the jury the issues of fact as to the length of time 
a sidewalk was defective and as to the knowledge of the 
city. (Martin v. The City of Kansas City, Kan. Supreme Ct.) 

1 400,979. 


Jury Questions.—Plaintiff sued for damages for wrongful death 
of decedent, as a consequence of decedent’s being struck by 
defendant’s trolley car. It was error for the trial court to 
dismiss the complaint, as plaintiff’s evidence presented 
questions of fact for the jury as to defendant’s negligence 
and as to freedom from contributory negligence on the part 
of plaintiff's decedent. (Capitelli, Admx. v. Brooklyn & 
Queens Transit Corp., N. Y. App. Div.). . .[ 400,992. 
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Testimony Supporting Jury’s Findings.—Plaintiff was injured 
in stepping into a hole in a crosswalk in defendant city. It 
was error for the trial court to find plaintiff guilty of negli- 
gence as a matter of law because, in the light of all the 
attending circumstances, there was testimony to support the 
finding of the jury that plaintiff did perform her duty to 
look where she was going and that she was injured without 
fault. (Heinz v. City of Pittsburgh, Pa. Superior Ct.).. 


{ 400,966. 
* LIFE x 


Warranties in Application—Where a mutual assessment in- 
surer was organized under a statute that made statements 
as to the health of the applicant applying for membership 
warranties, a statement that the applicant was in good health 
was a warranty and not a mere representation. (Southern 
Burial Insurance Co. v. Baker, Ark. Supreme Ct.) . . . 500,872. 


Admissibility of Application in Evidence.—Although an ap- 
plication is not admissible in evidence as a part of an insur- 
ance contract where a copy of it has not been attached to 
the policy in accordance with a statute, it may be admitted 
to prove that the policy was procured by fraud and mis- 
representation. (Adams v. Manhattan Life Ins. Co., Tenn. 


Ct. App.). ..{ 500,877. 


Statute Construed.—Plaintiff alleged that his policy was void 
for failure to comply with the state insurance law. The 
trial court properly dismissed the complaint as the mere fact 
that the policy was wanting in formal approval by the In- 
surance Commissioner did not nullify the policy provisions. 
(Herman v. Mutual Life Ins. Co. of N. Y., U. S.C. C. A,, 
3rd C.).. .§ 500,883. 


Construction of “Family Income” Policy.—Where a “Family 
Income” policy provided that the insurer was to pay monthly 
instalments upon due proof of the insured’s death, the 
ambiguity in this provision was construed as meaning that 
monthly instalments were to be paid from the date of death, 
and not merely from the date of proof. (Cummings v. State 
Mutual Life Assurance Co. of Worcester, Ohio Ct. App.) 

q 500,876. 


Contract Provision Regarding Death Occurring in Criminal 
Violation of Law.—The clause in a death benefit certificate 
denying liability for death occurring from acts committed 
in criminal violation of law, meant acts done with malicious 
intent, and not the mere commission of a misdemeanor, 
such as violation of the traffic laws. (Van Riper v. Constitu- 
tional Government League, Wash. Supreme Ct.).. .{ 500,882. 


Permanency of Disability—Where the insured’s evidence failed 
to show the permanency of his disability in the sense of its 
likely continuance throughout his lifetime, the court denied 
a petition for a rehearing based upon permanency of dis- 
ability. (United States v. Marsh, U. S. C. C. A., 4th C.) 
¥ 500,879. 


Irrevocable Loss of Eyesight.—Where the insured developed 
a cataract in each eye, rendering his vision practically nil 
without the aid of artificial lenses, his eyesight was deemed 
irrevocably lost under a disability clause covering permanent 
and total disability arising from “the irrevocable loss of 
sight in both eyes.” (Stewart v. Home Life Insurance Com- 
pany of New York, U. S. Dist. Ct., Dist. Colo.) .. .{ 500,874. 


Change of Beneficiary by Will—Where a group insurance 
policy outlined the method of changing a beneficiary, and 
insured had ample time to comply with such policy provi- 
sions, his attempted change of beneficiary by will was in- 
effective. (Aetna Life Ins. Co. v. Mallory, Mich. Supreme 
Ct.) . . .$ 500,875. 


Determination of Insured’s Age.—Where a life insurance policy 
limited the insurer’s liability in the event that the insured 
was past 55 at the date of the policy’s issuance, the deter- 
mination of the insured’s age was a vital issue, and, being 
unsatisfactorily answered by the jury’s inconsistent answers 
to special interrogatories, a new trial was ordered. (Jmperial 
Life Insurance Company v. Blasek, Tex. Ct. Civ. App.) 

q 500,873. 
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Proceeds of Life Policies Placed in Trust—A widow was not 
entitled to receive one-third of the proceeds of life policies 
placed in trust by her husband because the proceeds of the 
policies were not part of the husband’s personal estate, not 
being payable to his estate. (Bullen v. Safe Deposit and 
Trust Co., Md. Ct. App.) .. .J 500,878. 


Failure to Give Instructions.—A trial court erred in granting a 
new trial for failure to grant certain requested instructions 
of a beneficiary under a life insurance policy, where it had 
properly covered the issues in the case relating to whether 
the death of the insured was accidental by the instructions 
given. (New York Life Insurance Co. v. Newport, Wash. 
Supreme Ct.).. . J 500,884. 


Indebtedness at Beginning of Sickness.—An insurer success- 
fully limited its liability on the ground that the insured was 
indebted to it at the beginning of the sickness which was 
the cause of death. (Collins v. Matoaca Tribe No. 376, of the 
Improved Order of Red Men of Pa., Pa. Superior Ct.)... 
{ 500,881. 


% AUTOMOBILE *% 


Coverage of Policy.—Carrying of fellow students in his car 
to and from school by the insured in return for a weekly 
compensation does not make the car a public conveyance 
so as to take it out of the coverage of a policy issued by 
defendant. (Wood v. Merchants Ins. Co. of Providence, 
Mich. Supreme Ct.).. . 701,962. 


Additional Insured.—Where a car owned by a company was 
entrusted to an employee for his use in connection with 
the company’s business, exclusively, and the employee al- 
lowed his son to use the car for a personal errand, said 
son was not an additional insured within the meaning of 
the policy issued by defendant to the employer. (Cocos v. 
American Automobile Ins. Co., Ill. App. Ct.)... 701,987. 


Advance Insurance Premiums.—Plaintiff was held entitled to 
recover amount claimed to be due from defendant for ad- 
vance insurance premiums when he had procured insurance 
on defendant’s behalf, paid the advance premiums to the 
insurer, and received no reimbursement. (Osborne v. Victor 
Dairies, Inc., Pa. Superior Ct.).. .{ 701,984. 


Cancellation of Policies—Policies covering motor vehicles 
owned by plaintiff ordered cancelled because issued under 
false representations that they afforded adequate coverage 
and were non-assessable because of the issuer’s affiliation 
with Lloyds of London. (Central Rent-A-Car & Garages, 
Inc. v. Franklin Mutual Ins. Co. of Iil., Mich. Supreme 
Ct.).. .§ 701,961. 


Service on Motor Carrier.—Statute relating to service on motor 
carriers, in actions growing out of the negligent operation 
of their vehicles, does not apply in an action by plaintiff 
to recover damages for injuries sustained when a safe was 
dropped as a truck was being unloaded. (The Bryant Truck 
Lines, Inc. v. Nance, Ark. Supreme Ct.).. .{ 701,993. 


Guests’ Right to Recover.—Where the law of the province 
of Ontario, Canada, where plaintiffs who were guests in 
defendants’ car were injured, provides that no persons 
riding in or upon a motor vehicle should have a right of 
action for injuries sustained against the owner of such 
vehicle, plaintiffs’ actions brought in the State of Michigan 
were properly dismissed. (Kaiser v. North, Mich. Supreme 
Ct.) .. . 701,958. 


Owner’s Liability for Negligent Operation of Car.—Where 
defendant who owned the car was riding with the defendant 
whose negligence was responsible for the collision out off 
which the action arose, and there was no showing that said 
owner had abandoned his right of control, he was liable fo 
the negligent operation thereof. (Brooks v. Snyder, Il 
App. Ct.).. . 701,986. 


Bus Passenger’s Arm Injured.—Judgment for plaintiff, whos¢ 
arm was injured when it was hit by a suitcase that the 
driver of the bus was swinging up into the luggage rack 
reduced from $8,000 to $4,000 and affirmed. (Missour 
Pacific Transportation Co. v. Kinney, Ark. Supreme Ct.)... 
q 701,990. 
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AUTOMOBILE—continued 


Bus Passenger Injured.—Where plaintiff alleged that he slipped 
on a banana peel in the aisle of defendant’s bus on which 
he was a passenger, but failed to show that defendant’s 
servant in charge of the bus knew of the presence of the 
peel and failed to remove it, the court holds that no action- 
able negligence is shown, and judgment below dismissing 
the action is affirmed. (Jones v. Baton Rouge Electric Co., 
La. Ct. App.). ..{ 701,973. 


Concurrent Negligence.—Negligence of owner and driver of 
one truck which was stopped on a highway blocking the 
line of traffic, and of the owner and driver of a second 
truck which pulled around the stopped truck and collided 
with plaintiff’s truck approaching from the opposite direc- 
tion, contributed to cause the accident and all defendants 
are jointly liable. (Falgout v. Younger, La. Ct. App.) 

q 701,972. 


ontributory Negligence in Crossing Intersection—Act of 
plaintiff in driving his car across an intersection in front of 
a rapidly approaching car was held to amount to con- 
tributory negligence which precluded his recovery for 
damages sustained in the resulting collision. (Sonfilian v. 
Wiedman, Mich. Supreme Ct.).. . {| 701,976. 


Doctrine of Discovered Peril.—In action growing out of colli- 
sion between plaintiff’s car, which was backed out from a 
curb, and defendant’s truck, which was passing, judgment 
is reversed because of error in instructions given relative 
to doctrine of discovered peril. (J. Foster & Co. v. Wool- 
dridge, Ark. Supreme Ct.). . .] 701,992. 


respass for Wrongful Death.—The representatives of a de- 
ceased may bring an action of trespass to recover for 
wrongful death and it is not necessary to allege that de- 
fendant committed the wrongful act either negligently or 
wilfully. (Edmands, Exr’x v. Olson, R. I. Supreme Ct.).. 
{ 701,980. 


Measure of Damages for Wrongful Death.—In an action for 
wrongful death, court erred in instructing jury with regard to 
measure of damages in that it did not exclude from con- 
sideration of jury elements of loss of society and companion- 
ship. (Gillette Motor Transport, Inc. v. Blair, Tex. Ct. Civ. 
App.)...{ 701,978. 


Truck Driven Into Side of Engine.—Where it was in evidence 
that plaintiff failed to use due care before crossing defendant’s 
tracks on which a train was approaching and into which 
plaintiff drove his truck, the court erred in not directing a 
verdict for defendant. (Missouri Pacific R. R. Co. v. Hood, 
Ark. Supreme Ct.).. .f 701,991. 


Oil Truck Struck.—Judgments entered for plaintiffs against 
driver of automobile which collided with oil truck, causing 
explosion, when oil truck had practically cleared that part 
of the street on which the automobile was being driven. 
(Avery v. R. E. Guerin Truck Co., Inc., Mass. Supreme Jud. 
Ct.).. .§ 701,982. 


ruck Parked on Hill—Where plaintiff was injured and her 
husband killed when their car collided with defendants’ 
truck which was parked on a hill, recovery was allowed 
plaintiff for personal injuries but not for the death of her 
husband since his negligence in operating the car at an 
excessive speed was a contributing cause of the collision. 
(Woods v. Gettelfinger ; Gettelfinger v. Woods, U. S. C. C. A, 
5th C.).. . 701,983. 


nlighted Truck Being Towed.—Where plaintiff collided with 
a truck at an intersection, said truck being without lights 
and being towed by another truck with a ten foot chain in 
between, the court held that the negligence of defendant 
in allowing this truck to be so towed was the cause of the 
collision wherein plaintiff was injured. (Gulf Brewing Co. v. 
Goodwin, Tex. Ct. Civ. App.).. .[ 701,977. 


mployee’s Use of Company Truck.—The presumption that 
when one is in possession of another’s vehicle he is using 
the same with the consent of the owner, was overcome by 
a showing by the company owning the truck in question 


that the employee was using the same on a personal errand 
and in contradiction of orders given him by the company. 
(Flores, Adm’r v. Tucson Gas, Electric Light & Power Co., 
Ariz. Supreme Ct.).. . 701,967. 


Control of Truck.—Failure of driver of defendants’ truck to 
have the same under control so that he might avoid colli- 
sions with objects in clear view, held to be the proximate 
cause of a collision with plaintiff’s car, which the truck ran 
into in an attempt to avoid a collision with another vehicle. 


(Van den Heuval v. Plews, Mich. Supreme Ct.).. .f 701,963. 


Pedestrian Hit by Car.—Plaintiff, one of a group of pedestrians 
who had started to cross a street on signal from the traffic 
officer, was struck by defendant’s car when the traffic officer 
gave a signal for a change of traffic. Judgment was in her 
favor. (Connolly v. Seitman, R. I. Supreme Ct.).. .§ 701,981. 


Girl on Bicycle Hit by Car.—Where plaintiff, who was pushing 
her bicycle across a street intersection, was struck and in- 
jured by a car driven by the defendant son and owned by 
his father, a judgment in her favor is reversed because of 
comments made by the trial judge which were prejudicial 
to defendant. (Smetana v. Brannin, Ill. App. Ct.). . . | 701,988. 


Pedestrian Struck While Crossing Road.—In an action grow- 
ing out of an accident wherein plaintiff was struck by de- 
fendant’s car as the former attempted to walk across a 
country road, the court held that the question of contributory 
negligence was for the jury and that defendant was not 
entitled to a directed verdict. (Haight v. Fox, Mich. Supreme 
Ct.) .. .7 701,964. 


Pedestrian Struck by Trailer—Judgment for plaintiff for in- 
juries sustained when he was struck by a trailer attached 
to defendant’s truck as he was walking along the shoulder 
of the road about one and a half to three feet from the 
highway. (Cooper v. Kennard, La. Ct. App.)...{ 701,971. 


Car Hit by Electric Train —In actions growing out of a col- 
lision between defendant’s electric train and an automobile, 
judgments entered in favor of defendant are affirmed on 
appeal. (Tice v. Pacific Electric Railway Co.; Higgins v. 
Same, Calif. Dist. Ct. App.). . . 701,994. 


Railroad Crossing Collision—Judgments for plaintiff for per- 
sonal injuries and for the death of her husband resulting 
from injuries sustained by him when the car in which they 
were riding ran into an engine on a railroad crossing re- 
versed because of error committed by the lower court in 
refusing to give certain instructions. (Pollard, Rec’r v. 


Roberson, Ga. Ct. App.).. . 701,965; 701,966. 


Intersection Collision.—Collision at intersection held to be due 
to negligence of defendant’s driver in being on the wrong 
side of the street. Plaintiff's driver was found to have made 
a careful lookout and was not bound to expect that other 
cars would be driven on the wrong side of the street. 
(Kaiser Co., Inc. v. American Individual Laundry Co., Pa. 
Superior Ct.)...§ 701,985. 


View at Intersection Obscured.—Where the views of drivers 
approaching an intersection were obscured by a truck which 
was parked partly in the street, judgment was entered in 
favor of a guest in one car against the owner and insurer 
of the other car, said driver being under a duty to use extra 
precautions on account of the obstruction to his view. 
(Chaney v. Hutches, La. Ct. App.) ... 701,975. 


Traffic Lights at Intersection Ignored.—Negligence of defend- 
ant in driving her car through an intersection without regard 
to traffic lights held to be the sole cause of collision. (Vince v. 
Burns, La. Ct. App.). . .§ 701,974. 


Collision at Intersection of Country Roads.—Where plaintiff, 
as he approached an intersection with which he was familiar, 
saw defendant’s car apparently slowing up and, believing 
it would stop, continued across the intersection, thereby 
colliding with defendant’s car which continued on into the 
intersection, judgment was for plaintiff on the jury’s verdict. 
(Rathburn v. Riedel, Mich. Supreme Ct.).. . 701,959. 


Paragraph ({f) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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AUTOMOBILE—continued 


Stop Sign Obscured.—Presence of parked cars obscuring stop 
sign at corner does not excuse defendants’ failure to see 
such sign where the intersecting street was designated by 
statute as a through street and traffic thereon was given the 
right of way. (Metzger v. Moran, Wash. Supreme Ct.) 

1 701,995. 


Collision with Car in Front.—Judgment entered on jury’s 
verdict in favor of plaintiff who was injured when her car 
collided with defendant’s car which she had been following, 
and which suddenly swerved to the left preparatory to mak- 
ing right turn, affirmed. (Maloney v. Carey, N. J. Supreme 
Ct.).. . 701,979. 


Collision on Curve.—Where approaching cars collided on 
curve, physical facts existing after collision were not such 
as to necessitate discrediting of plaintiff’s testimony on 
which jury evidently based its verdict in his favor. (Saarela 
v. Allen Brothers Garage, Inc., Conn. Supreme Ct. Err.) 

1 701,989. 


Trailer Caused to Sway.—The trailer attached to defendant’s 
truck was caused to sway over onto the wrong side of the 
road and into the car driven by plaintiff's decedent thereby 
causing his death. The negligent operation of the truck 
and trailer was the cause of the collision and judgment for 
plaintiff is affirmed. (Thibodaux v. Cullotta, La. Ct. App.) 

{ 701,970. 


Crossing Through Highway.—Judgment of no cause of action 
in proceeding growing out of a collision at an intersection 
when plaintiff attempted to cross a through highway at a 
time when other traffic was approaching, upheld. (Baker v. 
Wetherald, Mich. Supreme Ct.).. . 701,957. 


Wrong Side of Road.— Negligence of defendant driver in being 
partly on the wrong side of the road after emerging from 


a dust cloud raised by a truck which plaintiffs were follow- 


ing, held to be the proximate cause of the resulting collision 


and judgment for plaintiffs is affirmed. (Haas v. Morrow, 


Ariz. Supreme Ct.).. . J 701,968. 


Emergency Situation Explaining Alleged Negligence.—Where © 
plaintift’s allegation that defendant’s car appeared to be out | 
of control as it was rounding a curve in the highway wag 
explained by defendant’s showing that another vehicle had © 
passed him and then cut back in sharply forcing him off 
the highway, the court did not err in dismissing plaintiff's 
action. (Giglio v. Toups, La. Ct. App.).. . 701,969. 


Due Care in Approaching Railroad Crossing.—Plaintiff’s dece. § 
dent held guilty of contributory negligence as a matter of 
law in failing to use the necessary care in approaching a 
railroad crossing where his truck was struck by defendant's 
train. There being eye-witnesses to the collision, no pre 
sumption of due care existed in favor of deceased. (Morris 
v. Chicago, Milwaukee, St. Paul & Pacific R. R. Co., Wash, 
Supreme Ct.)...f 701,998. 


Disfavored Driver at Intersection—The disfavored driver at 
the intersection of a street with an arterial highway is 
under a duty to use due care to determine if any traffic ig 
approaching on said highway and to yield the right of way 
to such traffic, and failure so to do amounts to contributory 
negligence. (Hefner v. Pattee, Wash. Supreme Ct.)... 
1 701,996. 


Car Driven Through Mud Puddle—Where defendant had 
twice driven her car through a mud puddle without any 
trouble, plaintiff's allegation that when the car was driven 
through said puddle for the third time the rear wheels 
dropped into a rut, jarring and injuring her, does not 
amount to a showing of actionable negligence on the part 
of defendant. (Salewsky v. Wright, Mich. Supreme Ct.)... 
{ 701,960. 


Right Turn into Private Driveway.—In an action growing out 
of collision resulting when the car in which plaintiffs were 
riding collided with defendants’ truck as the latter was 
turned to the right off the road into a private driveway, 
the court erred in placing the duties of a “disfavored” 
driver upon the driver of the truck and instructing the 
jury with regard to the anticipation of such a turn by other 
motorists. (Trudeau v. Snohomish Auto Freight Co.; Kumpe 
v. Same, Wash. Supreme Ct.) { 701,997. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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